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SUBJECT: NOTICE OF RELIEF TO PERSONS SUBJECT TO

SFWMD RIGHT-OF-WAY REGULATIONS

The business community advised the legislature that strict application of rule
requirements could lead to unreasonable, unfair and unintended results in certain
limited circumstances.

In recognition of this, in 1996, the legislature adopted a procedure for any state agency
to provide relief, in certain limited circumstances, from the strict application of rule
requirements. This can be done through waivers and variances.

The South Florida Water Management District (SFWMD) is required to advise permit
applicants of the remedies available under Section 120.542, Fla. Stat. – Variances and
Waivers, a copy of which is attached to this Notice.

Section 120.542, Fla. Stat., states, in pertinent part, that a variance or waiver should be
granted when a petition demonstrates the following:

a. the purpose of the underlying statute will be or has been achieved by
other means by the petitioner; and

b. the strict application of the rule would create a substantial hardship; or

c. the strict application of the rule would violate principles of fairness.

The statute defines "substantial hardship" as a demonstrated economic, technological,
legal, or other type of hardship to the person requesting the variance or waiver.

"Principles of fairness" may be violated when the literal application of a regulation
affects a particular person in a manner significantly different from the way it affects other
similarly situated persons who are also subject to the regulation.

The decision to grant or deny a petition is subject to the same type of administrative
procedures as are available to someone challenging the decision to grant or deny a
permit. In other words, a petition for formal administrative hearing could be filed.

 

Should a variance or waiver from a SFWMD right-of-way regulation be sought, the
Petition must (1) be in substantial compliance with the requirements of rule 28-104.002,
Fla. Admin. Code, a copy of which is attached to this Notice, and (2) be filed with the
SFWMD Clerk.

Should you have any questions or require further assistance regarding the petition for



waiver, please contact Janice Sluth, Sr. Legal Research Assistant, of the District’s
Office of Counsel at (561) 682-6299.

 

Sincerely,

Laura Ann Lythgoe

Senior Regulatory Supervisor - Permits

Right of Way Division

Water Resource Management

Attachments: (1) Checklist

(2) Sample Petition

(3) Section 120.542, Florida Statutes

(4) Rule 28-104.002, Florida Administrative Code

 

CHECKLIST FOR PETITIONS FOR WAIVERS

Petitions for waivers may be filed pursuant to Section 120.542, F.S. (1996).
Requirements for a waiver are set forth in rule 28-104.002, F.A.C., a copy of which is
attached. This checklist is designed to assist the Petitioner in the development of a
petition that meets the requirements of this rule and requests basic information
necessary in the review of a petition.

 

Information Which Must be included in the Petition

Pursuant to Rule 28-104.002, F.A.C.

1. The caption shall read: Petition for Waiver of Rule (Citation) (28-
104.002(a))

2. The name, address, telephone number, and any facsimile number of the
petitioner. (28-104.002(b))

3. The name, address, telephone number, and any facsimile number of the
attorney or qualified representative of the petitioner (if any). (28-
104.002(c))



4. Identification of the rule(s) or applicable portion of the rule from which a
waiver is requested. (28-104.002(d))

5. The type of action requested. (28-104.002(f))

6. The citation of the statute the rule is implementing. (28-104.002(e))

7. The specific facts that demonstrate a "substantial hardship." (28-
104.002(g))

OR

The specific facts that demonstrate a violation of "principles of fairness."
(28-104.002(g))

8. The reason why the waiver would serve the purpose of the underlying
statute. (28-104.002(h)) This requirement may potentially be

 

Substantial hardship is defined as "a demonstrated economic, technological, legal, or other type of
hardship to a person requesting the variance or waiver."

Principles of fairness are violated "when the literal application of a rule affects a particular person in a
manner significantly different from the way it affects other similarly situated persons who are subject to
the rule."

 

 

addressed in the petition by providing one of the following statements:

A detailed statement of how the petitioner proposes to amend the utilization of
works or lands of the District design to meet the underlying statutory intent of the
rule that is not complied with.

OR

A detailed statement of how the petitioner believes the current utilization of works
or lands of the District design meets the underlying statutory intent of the rule that
is not complied with.

8. Is a permanent or temporary waiver requested: If the waiver is temporary,
the petition shall include the dates indicating the duration of the requested waiver. (28-
104.002(i))

9. While it is only necessary to include in the petition the items set forth in
rule 28-104.002, F.A.C., the Right of Way Occupancy Permit Application Number the
waiver is referencing will expedite the processing of the petition.

SAMPLE PETITION FOR WAIVER TO BE PROVIDED WITH NOTICE:



To be filed with the District Clerk:

Petition for Waiver - Right of Way Application #:                                    

Please consider this letter a formal request for waiver with the District Clerk of the South Florida
Water Management District with regards to my pending right of way occupancy permit
application.

Section 373.085, Fla. Stat., states that the Governing Board has the authority to prescribe the
manner in which persons will connect with and make use of the works or land of the District and
to issue permits therefore. Pursuant to Section 120.542, Florida Statutes, I am requesting waiver
of Rule 40E-6.221(2)(j), Fla. Admin. Code (or any other applicable rule), and the Basis of
Review for Use or Occupancy of the Works or Lands of the District Permit Applications within
the South Florida Water Management District, incorporated by reference in Rule 40E-6.091(1),
Fla. Admin. Code, which _________________________________________________________

______________________________________________________________________________
________________________________________________________. Include a statement
whether waiver being requested is permanent or temporary.

I have requested approval of a permit for                   facilities included in permit application         
                                                 along the                                  Canal and have been informed that 
            what does not meet criteria or is contrary to criteria                                                             
                        ____________________________. (If already existing - how long has it existed).

Although my request does not meet criteria, the waiver I am requesting still provides for the
purpose of the underlying statute as                the reason why you feel the waiver will not interfere
with the District's operations and maintenance activities                                          ____    ____.

Additionally, based upon                                provide a detailed statement of how you propose to
amend the utilization of works or lands of the District design to meet the underlying statutory
intent of the rule that is not complied with or how you believe the current design meets the
underlying statutory intent of the rule that is not complied with .

I hereby request the 90 day review period for my permit application as set forth in Rule 40E-
0.105(3), Fla. Admin. Code, be waived, and the 90 day statutory time requirement for granting or
denying a variance set forth in Section 120.542(8), Fla. Stat. on this Petition for Waiver be
waived so that agency action may be taken simultaneously on my application for Right of Way
Occupancy Permit and this associated petition.

______________________________________

signature of Petitioner/authorized representative

name

address

telephone number



PETITION FOR WAIVER:

To be filed with the District Clerk:

Petition for Waiver - Right of Way Application #:                                    

Please consider this letter a formal request for waiver with the District Clerk of the South Florida
Water Management District with regards to my pending right of way occupancy permit
application.

Section 373.085, Fla. Stat., states that the Governing Board has the authority to prescribe the
manner in which persons will connect with and make use of the works or land of the District and
to issue permits therefore. Pursuant to Section 120.542, Florida Statutes, I am requesting waiver
of Rule 40E-6.221(2)(j), Fla. Admin. Code (or any other applicable rule), and the Basis of
Review for Use or Occupancy of the Works or Lands of the District Permit Applications within
the South Florida Water Management District, incorporated by reference in Rule 40E-6.091(1),
Fla. Admin. Code, which _________________________________________________________

______________________________________________________________________________
________________________________________________________. Include a statement
whether waiver being requested is permanent or temporary.

I have requested approval of a permit for                                                                                along
the                                 Canal and have been informed that                                                    
            _______________________________________________. (If already existing - how
long has it existed).

Although my request does not meet criteria, the waiver I am requesting still provides for the
purpose of the underlying statute as                                                                ____    ____.

Additionally, based upon                                __________________________________.

I hereby request the 90 day review period for my permit application as set forth in Rule 40E-
0.105(3), Fla. Admin. Code, be waived, and the 90 day statutory time requirement for granting or
denying a variance set forth in Section 120.542(8), Fla. Stat. on this Petition for Waiver be
waived so that agency action may be taken simultaneously on my application for Right of Way
Occupancy Permit and this associated petition.

______________________________________

signature of Petitioner/authorized representative

name_________________________________

address_______________________________

telephone number_______________________

 

120.542 Variances and waivers.--



(1) Strict application of uniformly applicable rule requirements can lead to unreasonable, unfair, and
unintended results in particular instances. The Legislature finds that it is appropriate in such cases to
adopt a procedure for agencies to provide relief to persons subject to regulation. A public employee is not
a person subject to regulation under this section for the purpose of petitioning for a variance or waiver to
a rule that affects that public employee in his or her capacity as a public employee. Agencies are
authorized to grant variances and waivers to requirements of their rules consistent with this section and
with rules adopted under the authority of this section. An agency may limit the duration of any grant of a
variance or waiver or otherwise impose conditions on the grant only to the extent necessary for the
purpose of the underlying statute to be achieved. This section does not authorize agencies to grant
variances or waivers to statutes or to rules required by the Federal Government for the agency's
implementation or retention of any federally approved or delegated program, except as allowed by the
program or when the variance or waiver is also approved by the appropriate agency of the Federal
Government. This section is supplemental to, and does not abrogate, the variance and waiver provisions
in any other statute.

(2) Variances and waivers shall be granted when the person subject to the rule demonstrates that the
purpose of the underlying statute will be or has been achieved by other means by the person and when
application of a rule would create a substantial hardship or would violate principles of fairness. For
purposes of this section, "substantial hardship" means a demonstrated economic, technological, legal, or
other type of hardship to the person requesting the variance or waiver. For purposes of this section,
"principles of fairness" are violated when the literal application of a rule affects a particular person in a
manner significantly different from the way it affects other similarly situated persons who are subject to
the rule.

(3) The Governor and Cabinet, sitting as the Administration Commission, shall adopt uniform rules of
procedure pursuant to the requirements of s. 120.54(5) establishing procedures for granting or denying
petitions for variances and waivers. The uniform rules shall include procedures for the granting, denying,
or revoking of emergency and temporary variances and waivers. Such provisions may provide for
expedited timeframes, waiver of or limited public notice, and limitations on comments on the petition in
the case of such temporary or emergency variances and waivers.

(4) Agencies shall advise persons of the remedies available through this section and shall provide copies
of this section, the uniform rules on variances and waivers, and, if requested, the underlying statute, to
persons who inquire about the possibility of relief from rule requirements.

(5) A person who is subject to regulation by an agency rule may file a petition with that agency, with a
copy to the committee, requesting a variance or waiver from the agency's rule. In addition to any
requirements mandated by the uniform rules, each petition shall specify:

(a) The rule from which a variance or waiver is requested.

(b) The type of action requested.

(c) The specific facts that would justify a waiver or variance for the petitioner.

(d) The reason why the variance or the waiver requested would serve the purposes of the underlying
statute.

(6) Within 15 days after receipt of a petition for variance or waiver, an agency shall provide notice of the
petition to the Department of State, which shall publish notice of the petition in the first available issue of
the Florida Administrative Weekly. The notice shall contain the name of the petitioner, the date the
petition was filed, the rule number and nature of the rule from which variance or waiver is sought, and an
explanation of how a copy of the petition can be obtained. The uniform rules shall provide a means for
interested persons to provide comments on the petition.

 



 

(7) Except for requests for emergency variances or waivers, within 30 days after receipt of a petition for a
variance or waiver, an agency shall review the petition and request submittal of all additional information
that the agency is permitted by this section to require. Within 30 days after receipt of such additional
information, the agency shall review it and may request only that information needed to clarify the
additional information or to answer new questions raised by or directly related to the additional
information. If the petitioner asserts that any request for additional information is not authorized by law or
by rule of the affected agency, the agency shall proceed, at the petitioner's written request, to process the
petition.

(8) An agency shall grant or deny a petition for variance or waiver within 90 days after receipt of the
original petition, the last item of timely requested additional material, or the petitioner's written request to
finish processing the petition. A petition not granted or denied within 90 days after receipt of a completed
petition is deemed approved. A copy of the order granting or denying the petition shall be filed with the
committee and shall contain a statement of the relevant facts and reasons supporting the agency's action.
The agency shall provide notice of the disposition of the petition to the Department of State, which shall
publish the notice in the next available issue of the Florida Administrative Weekly. The notice shall
contain the name of the petitioner, the date the petition was filed, the rule number and nature of the rule
from which the waiver or variance is sought, a reference to the place and date of publication of the notice
of the petition, the date of the order denying or approving the variance or waiver, the general basis for the
agency decision, and an explanation of how a copy of the order can be obtained. The agency's decision
to grant or deny the petition shall be supported by competent substantial evidence and is subject to ss.
120.569 and 120.57. Any proceeding pursuant to ss. 120.569 and 120.57 in regard to a variance or
waiver shall be limited to the agency action on the request for the variance or waiver, except that a
proceeding in regard to a variance or waiver may be consolidated with any other proceeding authorized
by this chapter.

(9) Each agency shall maintain a record of the type and disposition of each petition, including temporary
or emergency variances and waivers, filed pursuant to this section. On October 1 of each year, each
agency shall file a report with the Governor, the President of the Senate, and the Speaker of the House of
Representatives listing the number of petitions filed requesting variances to each agency rule, the number
of petitions filed requesting waivers to each agency rule, and the disposition of all petitions. Temporary or
emergency variances and waivers, and the reasons for granting or denying temporary or emergency
variances and waivers, shall be identified separately from other waivers and variances.

History.--s. 12, ch. 96-159; s. 5, ch. 97-176.

 

 

 

 

 

 

 

 

 

 



CHAPTER 28-104

VARIANCE OR WAIVER

28104.001 Purpose; Construction

28-104.002 Petition for Variance or Waiver

28-104.003 Comments on Petition

28-104.004 Petition for Emergency Variance or Waiver

28-104.005 Time for Consideration of Emergency Petition

28-104.006 Request for Information

28104.001 Purpose; Construction

(1) The purpose of this chapter is to implement the provisions of Section 120.542, F.S., by setting forth the uniform
procedures for granting or denying petitions for variances from and waivers of agency rules.

(2) This chapter should be read in conjunction with the provisions of Sections 120.52(18), 120.52(19), and 120.542,
F.S.

Specific Authority 120.54(5)(b)6., 120.542(3) FS. Law Implemented 120.542(3) FS.

History – New 4-1-97.

28-104.002 Petition for Variance or Waiver

(1) A petition for a variance from or waiver of an agency rule shall be filed with the clerk of the agency that adopted
the rule.

(2) The petition must include the following information:

(a) The caption shall read: Petition for (Variance from) or (Waiver of) Rule (Citation)

(b) The name, address, telephone number, and any facsimile number of the petitioner;

(c) The name, address, telephone number, and any facsimile number of the attorney or qualified representative of the
petitioner (if any);

(d) The applicable rule or portion of the rule;

(e) The citation to the statute the rule is implementing;

(f) The type of action requested;

(g) The specific facts that demonstrate a substantial hardship or a violation of principles of fairness that would justify a
waiver or variance for the petitioner;

(h) The reason why the variance or the waiver requested would serve the purposes of the underlying statute; and

(i) A statement whether the variance or waiver is permanent or temporary. If the variance or waiver is temporary, the
petition shall include the dates indicating the duration of the requested variance or waiver.

(3) The petition for a variance or waiver may be withdrawn by the applicant at any time before final agency action.

(4) Upon receipt of a petition for variance or waiver, the agency shall furnish a copy of the petition to any other
agency responsible for implementing the rule.

Specific Authority 120.54(5)(b)6., 120.542(3) FS. Law Implemented 120.542(5) FS.



History – New 4-1-97.

28-104.003 Comments on Petition

(1) Any interested person or other agency may submit written comments on the petition for a variance or waiver
within 14 days after the notice required by Section 120.542(6), F.S. The agency shall state in any order whether
comments were received by the agency.

(2) The agency shall maintain the comments as part of the record.

(3) The right to comment pursuant to this section does not alone confer party status in any proceeding arising from a
petition for variance or waiver.

Specific Authority 120.54(5)(b)6., 120.542(3) FS. Law Implemented 120.542(6), 120.542(8) FS.

History - New 4-1-97.

28-104.004 Petition for Emergency Variance or Waiver

(1) A person requesting an emergency variance from or waiver of an agency rule shall so state in the caption to the
petition.

(2) In addition to the other requirements of Section 120.542(5), F.S., and this chapter, the petition shall specify:

(a) The specific facts that make the situation an emergency; and

(b) The specific facts to show that the petitioner will suffer an immediate adverse effect unless the variance or waiver
is issued more expeditiously than the time frames provided in Section 120.542, F.S.

Specific Authority 120.54(5)(b)6., 120.542(3) FS. Law Implemented 120.542(3),(5). FS.

History - New 4-1-97.

28-104.005 Time for Consideration of Emergency Petition

(1) The agency shall grant or deny a petition for emergency variance or waiver within 30 days of its receipt by the
agency. If such petition is not granted or denied within this time limit, the petition shall be deemed approved unless
the time limit is waived by the petitioner.

(2) The agency shall issue a written order granting or denying the petition. The order shall state the facts and reasons
supporting the agency's action. The agency may deny a petition based on its decision that the situation is not an
emergency. The petition shall then be reviewed by the agency on a non-emergency basis as set forth in Section
120.542(7), F.S.

(3) The duration of an emergency variance or waiver shall be determined by the agency. The agency may also
consider a petition requesting the same or similar variance or waiver on a non-emergency basis.

Specific Authority 120.54(5)(b)6., 120.542(3) FS. Law Implemented 120.542(3) FS.

History – New 4-1-97.

 

28-104.006 Request for Information

(1) When a person inquires of the agency about the possibility of relief from any rule requirements or the remedies
available pursuant to Section 120.542, F.S., the agency shall provide the information required by Section 120.542(4),
F.S., within 15 days of the inquiry.

(2) In its response to a request for information, the agency shall indicate the name and address of the appropriate
contact person for additional information and shall indicate how a petition for variance or waiver is filed with the
agency.



Specific Authority 120.54(5)(b)6., 120.542(3) FS. Law Implemented 120.542(4) FS.

History – New 4-1-97

 


